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The inability to collect an advance personal income tax
payment and the obligation of its payment by a payer

Tax Alert

Dear Readers,

The employer is not obliged to make advance payment for the tax concerning income in the form of
benefits in kind for a former employee if, for reasons beyond the employer's control, the advance
payment cannot be charged — confirmed the Director of the Tax Chamber in Katowice in an individual
interpretation issued on 15 September 2016, file ref. No. IBPB-2-1/4511-324/16-1/BJ.

Based on Article 31 of the Personal Income Tax Act (hereinafter: PITA), taxpayers are required to calculate
and collect advance income tax payments from persons who receive income from employment. According to
Article 38 Section 1 of PITA, taxpayers referred to in Article 31 and Articles 33-35, subject to Section 2 and 2a,
are to submit the amount of the collected advance tax payments no later than on the 20th day of the month
following the month in which advance payments were collected, to the bank account of the tax office.

An employer, who mistakenly calculated the income of an employee in a given month due to the fact that the
value of benefits in kind made available to the employee was not included in the employee's income,
submitted the question to the Tax Office in Katowice. In view of the situation, the company adjusted the
employee's income, but after the termination of his employment. The employer stated that in such a situation
he is not able to fully perform his payer's duty under Article 31 of PITA, since in connection with the termination
of the employment and, as a consequence, the lack of the taxpayer's income in the form of cash, the employer
is not able to deduct the advance personal income tax payment.

The tax authority agreed, indicating that according to the PITA provisions referred to, a payer is obliged to
calculate and collect the advance payment. However, there are no grounds to argue that the payer, who has
no actual possibility to collect the advance payment, as happens in the situation described above, is obliged to
pay an advance payment from his own resources and then seek their return from a former employee.
Such an obligation neither arises from other provisions of the Act. The provisions of the Act also do not oblige
the former employee to pay the outstanding advance tax payment to his payer. Therefore, if there are no
grounds to collect an advance income tax payment, there are also no grounds (considering the provisions of
Article 38 Section 1 of the above mentioned Act) to make the payment to appropriate tax office.
Thus, the Applicant is not required to pay the resulting advance payment due, either from his own funds or from
the funds transmitted to him by an employee — summed up the tax authority. Additionally, it was pointed out
that in such a situation the payer, in the light of Article 39 Section 1 of PITA, is required to indicate in the annual
PIT-11 form the value of the income from benefits in kind, but the amount of the resulting advance payment
made entered in the form should be “0”. The former employee, in turn, shall be obliged to include this income in
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the annual tax return submitted to the tax office, and from the sum of the income earned in a given fiscal year
the income tax due should be calculated.

The individual interpretation in question may serve as a valuable tip on fulfilling the payer's obligations.
It is worth noting that the concerns in this area have already been settled by the Minister of Finance in the
amendments to individual interpretations of 8 June 2012, file ref. No. DD3/033/140/IMD/10/PK-424 and of
20 July 2012, file ref. No. DD3/033/67/IMD/12/PK-1270, in which it was stated that it does not arise from the
Personal Income Tax Act that the payer who has no actual possibility to deduct the advance payment since
in a given month the taxpayer did not receive any income in the form of money, is obliged to make the advance
payment from his own resources, and then seek reimbursement from the employee, and in addition the Act
does not oblige the employee to make the appropriate advance income tax payment to his payer.

RSM Poland is a member of RSM, the world’s 6th largest network of independent advisory and
auditing companies, with over 760 offices in more than 120 countries, employing over 38,300
professionals worldwide.

RSM Poland has been operating on the Polish market since 1991. Throughout this time we have
gained vast knowledge and experience. We take pride in the unique team of professionals, counting
among the best, that we were able to form.

Our company is shaped by our clients, whose requirements always take priority. That is why we offer
comprehensive services tailored to meet individual needs. It is our clients who decide about the
range of available services, while we give them opportunity for development and growth at every
stage of their business.

Years of experience show that our approach is the key to mutual success.
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Should you wish to discuss the above mentioned amendments in detail, feel free to contact us:

Piotr LISS

Tax Partner

Tax advisor (10240)

E: piotr.liss@rsmpoland.pl
M: + 48 696 488 369

RSM Poland

Droga Debinska 3b
61-555 Poznan, Poland
www.rsmpoland.pl
office@rsmpoland.pl
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Please note that the presented text should not be understood as legal advice, as each individual case requires a separate, thorough
analysis. Henceforth, RSM Poland Spétka Doradztwa Podatkowego S.A. and RSM Poland Audyt S.A. assume no liability in connection
with use of information, advice and suggestions included in this publication.
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