
 

 

Withholding tax on intangible services performed outside of 
Poland should have also been collected before 2017 
 
 

Tax Alert 
 
 
Dear Readers, 
 
On 15 May 2017, the SAC, in an extended composition of 7 judges, stated that in the legal state before  
1 January 2017 the payers should have charged the withholding tax on the remuneration paid to 
foreign entities providing intangible services referred to in Art. 21.1 of the Corporate Income Tax Act 
(CITA) outside the territory of Poland. Undoubtedly, it is a disadvantageous and controversial 
judgement that will give the tax authorities an additional argument to question the correctness of  
the settlements submitted so far by Polish taxpayers. 
 
 
UNCLEAR REGULATIONS 
Doubts about the existence of the obligation to collect the withholding tax resulted from the imprecise wording 
of Art. 21.1 of the CITA, in which it is specified that the income tax related to the revenues earned  
in the territory of the Republic of Poland by non-residents, e.g. 

 from interest, copyright or related rights, for the use or the right to use an industrial device, including  

a means of transport, a commercial or scientific device, for information associated with acquired 
experience in the industrial, commercial or scientific field (know-how), 

 from payments for the services rendered in the field of exhibition, entertainment or sports activities, 

 by virtue of advisory, accounting, market research, legal, advertising, management and inspection 

services, data processing, employee recruitment and acquisition services, guarantees and sureties  
as well as services of a similar nature 

– shall be equal to 20% of the revenue; 

 obtained in the territory of the Republic of Poland by foreign air navigation companies – shall be equal to 

10% of the revenue. 
 
By the end of 2016, there were no regulations on how to understand the term revenue earned in the territory of 
Poland. In order to resolve the doubts, as of 1 January 2017, the legislator defined the term, also including in 
this category all payments made by Polish taxpayers to foreign residents regardless of the place of concluding 
a given contract and performing the service. 



Still, according to taxpayers, in the legal state before 2017 the very fact of making a payment for royalties  
or services to a foreign contractor did not automatically mean that the entity achieved revenue in Poland. 
Previous judicial decisions in this area had not, however, made the situation clear, and thus the SAC decided 
to ask a legal question to the Composition of the Seven Judges before issuing the judgment in question. 
 
SAC JUDGEMENT AND ITS EFFECTS 
The seven judges, in the SAC's judgment dated 15 May 2017, file ref. No. II FSK 3587/14, stated that when  
a Polish taxpayer has purchased intangible services from foreign contractors (non-residents) and the effect of 
those services has been used by the service recipient in Poland, the obligation of charging the withholding tax 
might have also arisen, since the payments of that kind constituted the revenues earned in the territory of 
Poland. Admittedly, in that respect the SAC refrained from adopting a resolution that would be binding on other 
arbitrators, but that ruling will undoubtedly affect the unification of the judicial decisions unfavourable to 
taxpayers and will provide additional arguments for the tax authorities in ongoing inspections or tax 
proceedings concerning taxpayers that have not charged the withholding tax. As a consequence, when the 
taxpayers do not have a certificate of foreign residence of the service provider to whom the remuneration  
for the services referred to in Art. 21.1 of the CITA has been paid, there is a risk that in the case of  
an inspection, the taxpayers will be required to pay the tax in the amount equal to 20% of the value of  
the remuneration along with interest for late payment. 
 
Considering the very extensive portfolio of intangible services indicated in Art. 21.1 of the CITA, which have 
been acquired by Polish entities from their foreign contractors, as well as frequently encountered difficulties  
in obtaining the certificates of residence in the case of certain types of services (e.g., air tickets, one-time 
transactions carried out entirely outside Poland, car rental, advertising services), surely the risk applies to  
a very large group of payers who are not always aware of the obligation in question. 
 
Therefore, we strongly encourage you to verify your previous transactions carried out with foreign service 
providers and the certificates of residence possessed in respect of your obligations concerning the charging of 
the withholding tax, and the scope of the potential risk associated with your failure to comply with it. This will 
enable you to decide whether or not to make a possible correction concerning the withholding tax settlements 
for the period of the last five years. If you have additional questions regarding this area, we encourage you to 
contact us to clarify any doubts you may have. 

RSM Poland is a member of RSM, the world’s 6th largest network of independent advisory and 
auditing companies, with over 800 offices in more than 120 countries, employing over 41,000 
professionals worldwide.  
 
RSM Poland has been operating on the Polish market since 1991. Throughout this time we have 
gained vast knowledge and experience. We take pride in the unique team of professionals, counting 
among the best, that we were able to form.  
 
Our company is shaped by our clients, whose requirements always take priority. That is why we offer 
comprehensive services tailored to meet individual needs. It is our clients who decide about the 
range of available services, while we give them opportunity for development and growth at every 
stage of their business.  
 
Years of experience show that our approach is the key to mutual success.  



THE POWER OF BEING UNDERSTOOD 

AUDIT | TAX | CONSULTING 
 

RSM Poland is a member of the RSM network and trades as RSM. RSM is the trading name used by the members of the RSM network. 

Each member of the RSM network is an independent accounting and consulting firm which practices in its own right. The RSM network is 

not itself a separate legal entity in any jurisdiction.  

Should you wish to discuss the above mentioned amendments in detail, feel free to contact us: 
 
Piotr LISS 
Tax Partner 
Tax advisor (10240) 
E: piotr.liss@rsmpoland.pl  
M: + 48 696 488 369 

RSM Poland 
Droga Dębińska 3b 
61-555 Poznań, Poland  
www.rsmpoland.pl 
office@rsmpoland.pl 

Please note that the presented text should not be understood as legal advice, as each individual case requires a separate, thorough 
analysis. Henceforth, RSM Poland Spółka Doradztwa Podatkowego S.A. and RSM Poland Audyt S.A. assume no liability in connection 
with use of information, advice and suggestions included in this publication.  
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