
 

 

The problem of double taxation of financial instruments 
granted as part of incentive schemes 
 
Tax Alert 
 
 
Dear Readers, 
 
On 13 April 2016 a questionable ruling was passed by the Supreme Administrative Court  
(hereinafter: SAC) in a case with reference number II FSK 668/14, in which the court ruled that  
the exercise of stock options and restricted share units received from a company as part of  
an incentive scheme creates the employee's income. The employee's income is created again when the 
employee sells the shares. However, he or she will not be able to reduce it by the cost equal to the 
proceeds from converting the options to shares. In the Tax Alert below we would like to familiarise you 
with the discussed ruling which practically leads to double taxation of the same income. 
 
 
The case in question concerned a taxpayer who was granted options for shares and Restricted Share Units 
(hereinafter: RSU) based on participation in a share scheme organised and financed by the company.  
As a result of the exercise of these financial instruments the taxpayer acquired the company's shares,  
thus receiving a taxable income. The dispute with the tax authority related to whether the deductible costs 
attributable to the taxpayer's income from subsequent sale of those shares may include the previously taxed 
income received at the moment of the exercise of the instrument. According to the tax authority,  
taxable income from the purchase of shares cannot constitute the cost at the time of their sale, as the exercise 
of the derivatives and the sale of securities are separate categories of income.  
 
In the cited ruling the SAC shared the view of the tax authority and of the first instance court, ruling that the 
taxpayer who exercises the options for shares and then resells the securities thus obtained may not include  
the already taxed income from their acquisition in the costs of sale. According to the SAC, the exercise of the 
option for shares and RSU granted as part of an incentive scheme generates an employee's income.  
The employee's income is created again when the employee sells the shares. However, he or she will not be 
able to reduce it by the cost equal to the proceeds from converting the options to shares. In accordance with 
the Personal Income Tax Act (hereinafter: PITA), taxation of income from the exercise of derivatives and 
income from the sale of shares are two separate transactions for which the tax base is defined in a different 
manner. This case will require the application of article 30b of PITA which regulates the taxation of income 
derived from the sale of securities and directly indicates which provisions should be applied in the case of the 
sale of securities. Therefore, the taxpayer will not be allowed to include the previously taxed income from the 
exercise of derivatives in the deductible costs.  
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The above approach practically leads to a distortion of the concept of incentive schemes by double taxation of 
the income that was already generated at the time of the conversion of options for shares and RSU to 
securities, and its value was not recognised as deductible costs attributable to the income from the sale  
of securities. Up to the present, the courts have ruled that income is not generated at the time of receiving and 
converting the options for shares. This may be concluded from, i.a. the ruling by the Provincial Administrative 
Court in Gliwice of 10 December 2015, ref. I SA/Gl 784/15 or the Provincial Administrative Court in Warsaw  
of 28 January 2015, ref. III SA/Wa 1049/14.  
 
In our opinion, although the discussed ruling seems to be based on the literal wording of the regulations,  
at the same time it leads to double taxation of the income from the exercise of derivatives. Moreover, the very 
taxation of the exercise of the options by acquisition of the shares may cause controversy. Although in 
accordance with article 17 paragraph 1 item 10 of PITA, income from the sale of derivatives and the exercise 
of the rights thereof is considered to constitute income from capital, at the time of the exercise of the options 
the income is of a virtual nature and does not result in a measurable economic benefit of the purchaser.  
Actual income will only appear at the time of the payment of dividend or the sale of shares. In previous rulings 
the courts saw the problem of double taxation in the case of incentive schemes. This ruling breaks from the 
uniform jurisprudence that was beneficial for the taxpayers.  
 
Although the ruling only applies to schemes based on options for shares and RSU, we would like to sensitise 
you to the need to carefully analyse the implemented incentive schemes including those that are still at the 
planning stage. Regardless of the impact of the ruling on the jurisprudence and the approach of tax authorities, 
taxpayers still have an opportunity to take advantage of safe and tax-optimal incentive schemes. 

RSM Poland is a member of RSM, the world’s 6th largest network of independent advisory and 
auditing companies, with over 760 offices in more than 120 countries, employing over 38,300 
professionals worldwide.  
 
RSM Poland has been operating on the Polish market since 1991. Throughout this time we have 
gained vast knowledge and experience. We take pride in the unique team of professionals, counting 
among the best, that we were able to form.  
 
Our company is shaped by our clients, whose requirements always take priority. That is why we offer 
comprehensive services tailored to meet individual needs. It is our clients who decide about the 
range of available services, while we give them opportunity for development and growth at every 
stage of their business.  
 
Years of experience show that our approach is the key to mutual success.  
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RSM Poland is a member of the RSM network and trades as RSM. RSM is the trading name used by the members of the RSM network. 

Each member of the RSM network is an independent accounting and consulting firm which practices in its own right. The RSM network is 

not itself a separate legal entity in any jurisdiction.  

Should you wish to discuss the above mentioned amendments in detail, feel free to contact us: 
 
Piotr LISS 
Tax Partner 
Tax advisor (10240) 
E: piotr.liss@rsmpoland.pl  
M: + 48 696 488 369 

RSM Poland 
Droga Dębińska 3b 
61-555 Poznań, Poland  
www.rsmpoland.pl 
office@rsmpoland.pl 

Please note that the presented text should not be understood as legal advice, as each individual case requires a separate, thorough 
analysis. Henceforth, RSM Poland Spółka Doradztwa Podatkowego S.A. and RSM Poland Audyt S.A. assume no liability in connection 
with use of information, advice and suggestions included in this publication.  
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